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Misc. (J) Case No. 28/2017 

(Arising out of T.S.  24/2017) 

Present: Zafreena Begum, AJS  

      Munsiff No. 1, Tinsukia 

 

Sri Navin Kumar Kejriwal        ……….  Petitioner 

   Vs 

1. Sri Govind Pd. Kejriwal 

2. Sri Anand Kumar Sureka     …........  Opp. parties  

 

Advocate for the petitioner  ...........        Sri Shyam Pareek 

Advocate for the opposite parties ...........        Sri B.K. Kejriwal, Sri P. Deb 

 

ORDER 

Both sides are represented by their learned counsels. Today is fixed for order in 

this case.  

This Misc. (J) case No. 28/2017 has arisen out of Title Suit No. 24 of 2017 upon 

a petition filed by the plaintiff/petitioner under Order XXXIX Rule 1 and 2 read with 

Section 151 CPC praying for granting ex parte ad interim injunction.    

Petitioner’s case in brief: 

The brief facts leading to the institution of the instant suit and this instant petition 

filed by the plaintiff/petitioner praying for temporary injunction is that the petitioner is a 

partner in a business running in the suit premises under the name and style of M/s 

Engineering Chamber along with the Opposite Party No. 1 and that the petitioner is a co-

tenant along with the Opposite Party No. 1 in respect of the suit premises under the 

Opposite Party No. 2.  The petitioner is a partner and has equal right, title and interest 

over the said business along with Opposite Party No. 1. The petitioner prayed for granting 

ad-interim injunction restraining the opposite party No. 1 or any person acting under or 

through him to shut down the said business or to hand over and deliver the khas 

possession of the suit to any person/s including the Opposite party/defendant No. 2 

without prior written consent and approval of the plaintiff or doing any act prejudicial to 
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the interest of the plaintiff in respect of the same. The petitioner stated that at present 

the petitioner is residing at Dabri Paam Road, New Delhi and he and Opposite Party No.1 

run their family business in the name of M/s Engineering Chamber and the business 

started in the suit premises in the year 1972-73 by the Opposite Party No. 1 and his 

brothers jointly by investing family capital and at present the firm M/s Engineering 

Chamber remained in the rented premises under the tenancy of the Opposite Party No. 2 

and monthly rent of the suit premises is presently paid @ Rs. 11,900/- to the Opposite 

Party No. 2 through the current bank account of the firm. The petitioner stated that he 

and the Opposite Party No. 1 are partners by virtue of a partnership deed between them.  

It is also stated by the petitioner that the petitioner moved to New Delhi in the year 1993 

with the intention to start new business and with his own efforts he purchased a plot of 

land at Dabri Village (Dabri Extension) in the name of his mother Saroj Devi Kejriwal. It 

is also stated that in May, 2017 the petitioner came to know that Opposite Party No. 1 in 

collusion with opposite party No. 2 are under the plan of vacating the suit premises and 

handing over the khass and physical possession of the same to Opposite Party No.2. He 

stated that on 16.06.2017 he came to know that opposite party No. 1 started vacating 

the suit premises and decided to hand over the possession to Opposite Party No. 2.  He 

further stated that Opposite Party No. 1 is not the sole possessor and occupier of the suit 

and has no authority and power to hand over and deliver the possession of the same to 

anyone without his prior consent and approval.   

The petitioner submitted that the arbitral and unlawful acts of the Opposite Party 

No. 1 in joining hands together with the Opposite Party No. 2 have caused serious threat 

over the right, title and interest of the petitioner over the said business as well as the suit 

premises. The petitioner contended that he has a strong prima facie case against the 

opposite parties and is sanguine of his success in the case and balance of convenience 

also lies in favour of the petitioner and if ex-parte ad-interim injunction, as prayed for, is 

not granted the petitioner shall suffer irreparable loss and injury which could not be 

compensated by any means including money and very purpose of filing the suit shall also 

be frustrated as well as it will result in multiplication of cases.  

The petitioner has therefore prayed for granting ad-interim injunction restraining 

the opposite party No. 1 or any person acting under or through him to shut down the said 

business or to hand over and deliver the khas possession of the suit to any person/s 

including the Opposite party/defendant No. 2 without prior written consent and approval 

of the plaintiff or doing any act prejudicial to the interest of the plaintiff in respect of the 

same.  
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While moving the instant petition, the learned counsel for the petitioner submitted 

that the petitioner is equal partner of M/S Engineering Chamber and Opposite No.1 is the 

managing partner of the said business. The learned counsel for the petitioner also 

submitted that the petitioner has full right, title and authority over the said business and 

the Opposite Party No. 1 alone is not entitled to take decision to close/shut down the said 

business and further to hand over and deliver the possession of the suit premises to any 

person including the Opposite Party No. 1 without prior approval/consent of the petitioner. 

The Case of the Opposite Party No.1: 

The Opposite Party No. 1 has filed written objection against the instant petition 

and has denied claims made by the petitioner in the instant petition, except some. The 

Opposite Party No. 1 submitted that M/s Engineer Chamber was a partnership firm till 

31.03.2016 with the petitioner and Opposite Party No. 1 as partners. The learned counsel 

for the Opposite Party No. 1 submitted that on retirement of the petitioner by taking his 

due share etc. the said partnership has come under the sole ownership of the Opposite 

Party who close down the business in the tenanted premises of Opposite Party No. 2 and 

has surrendered the tenancy and handed over the possession of the suit premises to the 

landlord prior to the filing of the suit. The learned counsel for the opposite party denied 

the present existence and operation of any partnership deed between the petitioner and 

Opposite Party No. 1. The learned counsel for the opposite party No. 1 submitted that a 

Deed of Family arrangement was executed on 25.04.2016, which was duly notarised and 

the Opposite Party No. 1 on the same day paid the amount demanded by the petitioner. 

Learned counsel also submitted that vide the family arrangement the petitioner retired 

from the said partnership firm w.e.f. 01.04.2016 and consequently opposite party No. 1 

became the sole and absolute owner of the business. It is also submitted that Opposite 

Party No. 2 demanded huge increment in the rate of rent which Opposite Party No. 1 

could not afford and so he had vacated the suit premises and handed it over to his 

landlord/Opposite Party No.2.  

Case of Opposite Party No. 2: 

The Opposite No. 2 filed written objection. The learned counsel for Opposite Party 

No. 2 submitted that the petitioner and opposite party No.1 had been running a business 

under the name and style of M/s Engineering Chamber in the rented RCC Shop House of 

Opposite Party No.2 and when the opposite party No. 1 was unable to continue the 

business on the rented premises, on 16.05.2017 Opposite Party No. 1 had surrendered 

the tenancy and handed over the vacant possession of the rented premised to Opposite 
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Party No. 2 after removing all furniture and other goods of the suit premises. It is also 

submitted that no rent was paid by opposite party No. 1 or by the petitioner for the month 

of June, 2017 to the Opposite Party No. 2. It is also submitted that after taking vacant 

possession of the demised premises the Opposite Party No. 1 on 18.05.2017 has let out 

the same to Sri Ramesh Kumar Agarwal on monthly rent of Rs. 16,000/- and handed over 

the suit premises to him who has been running his business and paying rent regularly to 

Opposite Party No. 2. 

Decisions and reasons thereof :   

Heard both the parties. Perused the materials on record. Let me now analyse how 

far the petitioner’s case satisfies the principles for grant of injunction in view of the three 

golden principles. It is well established that for grant of temporary injunction the petitioner 

has to show that: 

(a) He has a prima facie case for trial; 

(b) That the balance of convenience lies in granting the injunction;  

(c) That the plaintiffs would suffer irreparable loss or injury in case the temporary 

injunction is not granted.  

Let us discuss the materials on record for granting injunction in view of the three 

golden principles: 

(i) Prima Facie Case:  

While explaining the scope and ambit of the connotation “prima facie case” Hon’ble 

Supreme court of India in the case of Martin Burn Limited Vs Banerjee (reported in 

AIR 1958 SC 79) observed that “A prima facie case” does not mean a case proved to 

the hilt but a case which can be said to be established if the evidence which is led in 

support of the same were believed.  In the instant case, the petitioner claimed to be equal 

partner of M/s Engineering Chamber along with Opposite Party No. 1 and there was a 

partnership deed.  The learned counsel for the opposite party No. 1 and 2 submitted 

before the court that the petitioner has no prima facie case as no partnership deed is 

given in the instant case.  But, however, perusal of case record reveals that that opposite 

party No. 1, in his written objection, has admitted that fact that till 31.03.2016 the said 

firm, M/S Engineering Chamber was a partnership business with the petitioner and 

Opposite Party No. 1 as partners.  Hence, as it is admitted that there was a partnership 

and petitioner was a partner in the said business, it is therefore concluded that there is a 
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prima facie case in favour of the petitioner.  Now, whether the partnership between 

petitioner and Opposite party No 1 still exist or ceased to have exist will be decided during 

later stage of trial. 

Hence, I deem it proper to hold that there is a prima facie case which 

requires due investigation and a decision and thus the same requires to go for 

a full length trial. 

Let us now see if the petitioner’s case satisfies the other two principles for grant 

of temporary injunction. 

(2) Balance of convenience: 

In the instant case in hand from the perusal of case record it is prima facie 

reflected that the petitioner moved to New Delhi in the year 1993 and he has an 

established business there. The opposite parties have submitted photocopy of family 

arrangement deed executed on 25.04.2016 bearing the signatures of all family members 

which is duly notorised vide which the petitioner had retired from the partnership firm of 

M/S Engineering Chamber. A copy of FIR regarding the lost of the original deed is 

submitted and hence it is considered at this stage.  Now, as on 16.05.2017 Opposite Party 

No. 1 had already surrendered the tenancy and handed over the vacant possession of the 

rented premised to Opposite Party No. 2 after removing all furniture and other goods of 

the suit premises. It is also submitted that no rent was paid by opposite party No. 1 or by 

the petitioner for the month of June, 2017 to the Opposite Party No. 2. It is also submitted 

that after taking vacant possession of the demised premises the Opposite Party No. 1 on 

18.05.2017 has let out the same to Sri Ramesh Kumar Agarwal on monthly rent of Rs. 

16,000/- and handed over the suit premises to him who has been running his business 

and paying rent regularly to Opposite Party No. 2.Hence, as the suit premise is already 

handed over to its landlord/ Opposite Party No. 2 and the same has handed it over to Sri 

Ramesh Kumar Agarwal who has been running his business there, greater inconvenience 

will be caused to Sri Ramesh Kumar Agarwal who is even not a party to the case, if the 

said injunction is granted. Whether the family arrangement deed or the deed of surrender 

of tenancy or the deed of lease agreement is valid or not will be decided at a belated 

stage of trial. 

Therefore, the inconvenience which is likely to be caused to the 

petitioner by refusing the injunction is not much greater than that which is 

likely to be cause to the Opposite Party No.2 and his tenant, who is at present 
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carrying on business in the suit premises, if the same is granted.  Thus the 

balance of convenience does lie in favour of the Opposite Parties.   

 

(3) Irreparable Loss and Injury:  

 An irreparable injury must be one of a kind which cannot be adequately 

compensated by damages.  An injury will be regarded as irreparable where 

there exists no certain pecuniary standards for measuring the damage.  

 In the instant case, in hand, as the balance of inconvenience does not lie in favour 

of the petitioner, no irreparable loss or injury will be caused to the petitioner if the 

temporary injunction is not granted. However, on the other hand if the injunction is 

granted irreparable loss will be caused to opposite party no. 2 and his tenant Sri Ramesh 

Kumar Agarwal, who is at present a tenant in the suit premises and who is also not made 

a party in the instant case. Hence, this golden principle does not lie in favour of the 

petitioner.  

In view of the aforesaid discussions it is hold that although the petitioner has a 

prima facie case, but the petitioner does not satisfy the other two golden principles for 

grant of temporary injunction. Hence, the reliefs sought for by the petitioner cannot be 

allowed. As such the instant Misc. (J) case so filed by the petitioner praying to grant 

temporary injunction stands refused.   

This Misc (J) case stands disposed of on contest.  This order will not affect the 

merit of the Title Suit No. 24/17.  

  

Munsiff 1 
Tinsukia 

 


